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CLASS CERTIFICATION. DECISION

The capt ioned matter comes before the undersigned pursuant to 29 C.F.R.
S1614.204(dX7)  (2007) fo r  a  ru l ing  as  to  whether  i t  shou ld  be  cer t i f ied  as  a  c lass
compla in t

On July 9,  2009, the Class Agent f i led his Memorandum in Support  of  Class
Cerl i f icat ion (Cert .  Br ief) .  On July 21,20A9, the Department of  Just ice,  Bureau of
Pr isons (Agency),  f i led i ts Agency's Response to Complainant 's Submission on Class
Cert i f icat ion.  (Resp. Cert . ) .  On August 3,  2009, Complainant f i led Class Agent 's Reply
to Agency's Response to Complainant 's Submission on Class Cert i f icat ion.  (Cert .
Reply)  In support  of  h is Mot ion for Class Cert i f icat ion,  Class Agent f i led f ive volumes of
exhibt ts,  numbered from 1-174. Class Agent f i led a Mot ion to submit  a Corrected Br ief
on Class Cert i f icat ion.  I  GRANT that Mot ion,  and note for  the record that Exhibi ts 173
and 174 are at tachments to that  Corrected Br ief .

TheAgency  a lso  f i led  th ree  Mot ions  to  D ismiss ,  on  June 11 ,2AA7,  Ju ly  iS ,2008
and August 5,  2008. There are also two other relevant sets of  br ief ing pending -  ( '1)
Class Agent 's Mot ion to Amend Capt ion by Adding Agency Case No. P-2000-0138 to
Ref lect  the Proper Agency Case Number and (2) Br iefs regarding t imel iness f i led in
response to an Order of  the Administrat ive Judge dated Apr i l  10,  2009. The issues in
al l  of  these mot ions relate to some element of  the decis ion regarding whether to cert i fy
a c lass.  The issues regarding t imel iness and whether to amend the capt ion are
addressed tn a separate Order,  issued simultaneously^ The Mot ions to Dismiss wi l l  be
addressed herein to the extent that  the issues have not been addressed in the Order
regarding t imel iness and amending the capt ion.



To the extent that  certain exhibi ts submit ted in support  of  Class Agent 's response
regarding t tmel iness are referenced in th is Order,  they are ident i f ied as "Timei iness
Exh."  to dist inguish them from the Exhibi ts submit ted in support  of  the Class
Cerl i f icat ion Mot ion,  ident i f ied as Cert .  Exh.

I .  BACKGROUND

Procedu ral Backgrg_u 0d

This case has been ongoing in some form since 1999, when Class Agent l i rst
sought FEO counsel ing.  On May 28, 1999, Class Agent f i led a c lass complaint  on
behal f  of  Afr tcan Arner ican employees, assert ing c la ims of  retal iat ion and race
d iscr im ina t ion  a l leg ing  numerous  issues ,  inc lud ing  d isc r im ina t ion  based on  pr io r  EEO
act iv i ty,  including retal iatory fa i lure to promote.  This complaint  was issued Bureau of
Pr isons case no. P-2000-0138. Mr.  Turner sought c lass cert i f icat ion,  and on December
5 2000, the Administrat ive Judge determined that the case was not appropr iate for
c lass cert i f jcat ion.  In 2001, the Agency adopted the Commission's decis ion and
processed Class Agent 's indiv idual  complaint  under that  same number.

Case P-2000-0138 was f inal ly invest igated and in 2003 returned to an
Admin is t ra t i ve  Judge who issued an  Acknowledgement  and Orderon June 18 ,2004.
On July 12,2004, Turner gave the Agency not ice that  th is case included class
imp l rca t lons .  On August  16 ,  2004,  Compla inant  sought  to  amend P-2000-0138 to  add
class al legat ions,  but the Agency refused to al low him to amend and issued a new
Agency Number for  the case, P-20A4-0296. Judge Humphrey noted that Complainant
learned on August 10,2004 that supervisors had told other workers to monitor his
act iv i ty management of f ic ia ls hacl  instructed Complainant 's co-worker to watch
Complainant and report  back,  a repet i t ion of  behavior that  had led to discipl ine before.
Based on that informat ion,  she found the EEO contact  t imely.  Exh.1O, Class Agent 's
Trmelrness Br ief ,  Turner v.  DOJ, Administrat ive Judge's Class Cert i f icat ion Decis ion
(December  2 ,2005) .

On September 28,2A04, in the hear ing process regarding BOP complaint  p-
2000-0 '138,  Turnergave no t ice  o f  h is  in ten t to  pursue a  c lass  compla in t .  Exh.6 ,  C lass
Agent 's Timel iness Br ief ,  p 1 The Agency responded that the Administrat ive Judge
does not have jur isdict ion over subsequent ef for ts to amend to state a c lass complaint .
Exh. 7,  Class Agent 's Timel iness Br ief .  On December 29,2004 the Commission
ceased processing P-2000-0138 and subsumed that complaint  into P-2004-02g6, the
class complaint .  Exh. 6,  Class Agent 's Timel iness Br ief ,  Class Agent 's Timel iness Br ief .
On January 5,  2005, the Commission issued a Class Acknowledgement and Order for
the BOP claim no P-2004-0296.

Administrat ive Judge Humphrey issued a decis ion grant ing c lass cert i f icat ion,  on
December 2, 2A05, and the Agency fi led a Final Agency Decisiori rejecting ihe
Administrat ive Judge's decis ion,  and appeal ing the issue to the Commission's Off ice of
Federa l  Opera t ions ,  U l t imate ly ,  on  Ju ly  17 ,20A7,  the  Commiss ion  uphe ld  the  FAD,



while rejecting the Agency's procedural arguments regarding the amendment of the
complaint and the untimely EEO contact. Turner v. Department of Jusfice, Bureau af
Pdsons, Appeal  0720060041 (July 19, 2007).

On March 19, 2008, the Commission issued an Order to the Agency Order ing i t
to Produce Complainant f i le for  Class Agent 's pending indiv idual  c la im. Class Agent
asserts th is was his f i rst  knowledge that his c la im had been returned to the Denver
EEOC Off ice.  Sometime in March 2008, The Agency not i f ied Class Agent that  i t  was
treat ing his Complaint  as a Mixed Complaint  and not forwarding i t  to the Commission.

On Apr i l  14,  2008, Complainant contacted the Agency's EEO off icer.  Again he
attempted to amend his indiv idual  complaint  to al lege a c lass Complaint  The Agency
refused to al low him to do so. on Apr i l  25,2008, the Commission issued i ts
Acknowledgement and Order in Complainant 's pending indiv idual  complaint .  On Apr i l
25,2008, Complainant f i led a Not ice of  Intent to Pursue Class Complaint  anci
Acknowledgment Order.  Exh. 14, Class Agent 's Timelrness Br ief .  On May 13,2008,
the Commission issued Acknowledgement and Order for  Class Cert i f icat ion.

Discovery ensued regarding the class.

Factual  Backoround Reqardinq Class Promot ion Claim

The class issue is def ined as:  whether agency employees from January 1,  1994
to the present have been denied promot ions based upon the agency's pol icy or pattern
and pract ice of  retal iat ing against  employees because they engaged in protected Ti t le
Vl l  EEO act iv i ty.  The scope of  th is case is nat ionwide.

In discovery,  the Class Agent conducted deposi t ions regarding the Agency's
structure for the purpose of identifying the promotion process. The Bureau of Prisons ts
comprised of  a Central  Off ice in Headquaders in Washington, DC, s ix regional  of f ices,
and approximately 115 inst i tut ions.  Cert ,  Exh. 154, The Central  Off ice,  which includes
the Director 's of f ice and the eight div is ions,  are located in Washington DC. The eight
div is ions include Administrat ion,  Correct ional  Programs, Heal th Services,  Human
Resources Management,  Industr ies,  Educat ion and V.T.,  Nat ional  Inst i tute of
correct ions,  of f ice of  General  Counsel  and Program Review. Cert .  Exh. 154.

Al l  personnel  pol ic ies are developed and disseminated by Central  Off ice 's
Execut ive  Sta f f .  Cer t .  Exh. '162,  LeBlancdep. ,  pp .83-84.  Th is  Execut ive  Sta f f  i s
composed of  the Director,  e ight  Assistant Directors and six Regional  Directors.  In-
person meet ings of  the Execut ive Staf f  are held approximately four t imes annual ly.  l r r
these meettngs, the Execut ive Staf f  makes al l  select ion decis ions for posi t ions at  grade
GS-'14 and above, and al l  " leadership" posi t rons,  regardless of  grade. See Cert .  Exh.
162,  LeBlanc  dep. ,  pp ,  33-36 ,40 .  The purpose o f  th is  p rocess ,  where  dec is ionmak ing
is l imi ted to a smal l  group of  indiv iduals,  is  to maintain uni formity and consistency. /d.
at  46.



Moreover, the Bureau only promotes from within, The Agency provides
tndivtduals the opportuni ty to start  at  an entry level  posi t ion and work their  way up to a
managerial  posi t iorr ,  including Wardens. ld,  at  47,  50.

Mr.  LeBlanc, Assistant Director,  Human Resources Management Div is ion is a
member of the Executive Staff. l-1e testif ied that the selection position involves some
subject iv i ty.  He spoke of  the Execut ive Staf f  having "some sense of  who that leader
may be" and descr ibed the decis ion as being at  least  part ly intui t ive.  td.  at  107. Mr.
LeBlanc character izes the select ion process as basical ly consensus, where the Staf f
members "know" who is the appropr iate person for the job.  /d,  at  36,  107.

The Regional Directors, who are part of the Executive Staff, make promotion
decis ions for GS- '12 posi t ions .  ld.  a l45,  B0-81. Associate Wardens are also chosen by
the Executive Staff. ld. at 40. Supervisory staff at the institutions are selected by the
Regional  Directors,  wi th the Warden's input.  ld.  at45.

Wardens select  non-supervisory posi t ions at  the GS-1' l  level  or  below. There
are approximately 115 wardens, also referred to as CEos. The Warden has
considerable discret ion,  including the abi l i ty  to select  someone who is nol  on the Best
Qual i f ied l is t .

Most lower level  select ions are based upon personal  knowledge. /d.  at  105. l f
the Warden does not know the indiv idual ,  he can "voucher" that  appl icant.  Mr.  LeBlanc
test i f ied that  reference checking and voucher ing are the same, but acknowledged that
there is nothing that prohibi ts informal discussions regarding indiv iduals dur ing which no
records are kept.  Cert .  Exh. 162,p.  Bg. The main di f ference between voucher ing and
reference che6king appears to be its informality and the fact that no records are kept of
t l re discussion in a 'voucher" conversat ion.  See Cert .  Exh. 162, p.  8g and Cert .  Exh.
155, pp. 18-20, 26. Thus, there is no control  overwhat informat ion is shared in the
vouchertng process, Indiv iduals in their  af f idavi ts refer to being "vouchered" in a
manner that  ref lects they bel ieve some improper informat ion may be being shared,
inc lud ing  EEO ac t iv i t y .  See e .9 . ,  Cer t .  Exh.  18 ,  pp .4 ,5 .

Moreover,  these same select ing of f ic ia ls,  the Execut ive Staf f  and the Wardens,
are tnformed of  who f i les EEO complaints.  Ms. Raskin,  the Agency EEO Off icer,  stated
that her of f ice not i f ies the CEO (Warden)when an EEO invest igat ion would be
conducted at  h is inst i tut ion.  Cert .  Exh. 163, Raskin dep.,  pp.  Zi-ZA. When the Warden
is not i f ied,  the appropr iate Regional  Director is copied on emai l  t raf f ic .  ld.  at84.

i l .  rssuE

whether the instant complaint  sat isf ies the requirements of  2g c.F.R. $
1614.204(a) (1999)for acceptance as a c lass complaint .



i l t . ANALYSIS

Complainant br ings his Complaint  under Ti t le Vl l  of  the Civ i l  Rights of  1964 as
amended, 42 U.S.C. $ 2000e-1,  ef  seq. Ti t le Vl l  prohibi ts discr iminat ion against  an
employee because "he has opposed any pract ice made an unlawful  employment
pract ice by th is subchapter or because he has made a charge, test i f ied,  assisted or
part ic ipated in any manner rn an Invest igat ion,  proceeding, or hear ing under th is
subchapter 42 tJ.S C. 92000e-3(a).

A. Fefinit ion gf_the Cla-gq

'Al though not expl ic i t ly  ment ioned [ in EEOC regulat ions] ,  the def in i t ion of  the
class is an essent ia l  prerequis i te to maintaining a c lass act ion."  Roman v.  ESB, !nc. ,
550 F.2d 1343,1348 (4 'u Cir .  1976).  Whi le the actual  ident i ty of  indiv idual  c lass
members need not be determined before c lass cert i f icat ion,  the def in i t ion of  the c lass
must al low for c lass membership to be ascertained through object ive cr i ter ia.  Mnruunl
roR Coruplex Ltr tcRrrox,  $21 .222 (4 'n Ed. 2005),  The class def in i t ion should therefore
"avoid subject ive standards (e g ,  a plaint i f f 's  state of  mind) or terms that depend on
resolut ion of  the meri ts of  the under ly ing c la im(s) (e.9. ,  persons discrrminated against) ."
td

Here, the c lass def in i t ron has been approved as fo l lows: whether agency
employees from January 1,1994 to the present have been denied promot ions based
upon the agency's pol icy or pattern and pract ice of  retal iat ing against  employees
because they engaged in protected Ti t le Vl l  EEO act iv i ty.  The scope of  th is case is
nat ionwide.

I  note that  the Class Agent raised al legat ions of  c lass wide repr isal .  Retal iat ion
clatms may be the subject  of  c lass act ions where a c lass agent establ ishes a general
practice of retaliation against employees who oppose discriminatory practices or
exercise r ights protected under Ti t le Vl l .  See Holsey v.  Armour & Co.,743F,2d 199,
216-17 (4th Cir .  1984),  ce11. dented,470 U.S. 1028 (1985).  The Commission also has
concluded that repr isal  is  an appropr iate basis for  a c lass complaint  when there is a
showing that speci f ic  repr isal  act ions were taken against  a group of  people for
chal lenging agency pol ic ies,  or  where repr isal  was rout inely v is i ted on class nrembers.
Levitoff v. Dep't of Agriculture, EEOC Appeal No. 0191 3685 (March j7 , lgg?), request
for reconsideration denied, EEoC Request No.05920601 (Sept. 10, i9g2); George,
supra. see a/so Howard v. Dep't af Commerce, EEOC Appeal No. 019s6455 (June 4,
1997); requesl for reconsid. denied, EEoc Request No. 0sg70855 (oct. 24,
1997)(remanding a c lass complaint  a l leging racial  and repr isal  d iscr iminat ion in the
areas of training, promotions, performance awards, performance evaluations and work
assignments/environment for  a determinat ion of  whether i t  meets the standards under
an "across-the-board" theory); Alston v. Dep't of Veterans Affairs, EEOC Appeal No.
01971752 (May 13, 1999), Powell v Dep't of the Navy, EEoc Appeal No. 0'1 gr4349
(Aug. 2,  2000).



In the federal  sector EEO process, before the meri ts of  a c lass complaint  can be
adjudicated, the complaint  must be cert i f ied as a c lass complaint  in accordance with 29
C.F,R, $1614.204. This regulat ion was patterned af ter  the standards establ ished by
Federal  Rule of  Civ i l  Procedure 23, which governs cert i f icat ion of  federal  court  c lass
act ions The cr i ter ia set  for lh by 29 C.F.R. S1614 204(aX2) for  cert i f icat ion of  an
administrat ive c lass complaint  are as fo l lows.

( t ) the c lass is so numerous that a consol idated complaint  of  the
members of  the c lass is impract ical  [numerosi ty] ;  ( i i )  there are quest ions of
fact  common to the c lass [commonal i ty] ,  ( i i i )  the c la ims of  the agent of  the
class are typical  of  the c la ims of  the c lass [ typical i ty] ;  and ( iv)  the agent of
the c lass,  or ,  i f  represented, the representat ive,  wi l l  fa i r ly  and adequately
protect the interests of the class [adequacy of representationl.

'Class complainants are not required to prove the meri ts of  their  c la ims at  the
class cert i f icat ion stage; however,  they are required to provide more than bare
allegations that they satisfy the class complaint requirements.', Boord v. U.S.
Department of Justice, EEoC No. 07400021 (2000), cit ing Mastren v. u.S. posfa/
Seryice,  EEOC No. 05930253 (1993)

B. Cor]rmonal i tv and Tvpical i tv

In addressing whether a c lass complaint  warrants cert i f icat ion,  i t  js  important to
f i rst  resolve the requirements of  "commonal i ty"  and " typical i ty"  in order to "deterqnine the
appropr iate parameters and size of  the membership of  the resul t ing c lass."  Fusi f fer  v,
Depaftment of the Treasury, EEoc Appeal No. 01A14312 (Feb. zi, zooz1., Moten v.
Federal Energy Reg. commission, EEoc Request No. 05g60233 (April a, zooz). rhe
purpose of  the commonal i ty and typical i ty requirements is to ensure that the c lass agent
possesses the same interests and suffers the same in jury as the members of  the
proposed class. General Tel. Co. of the Soufhwesf v. Falcon,4ST U.S. 147,156-57
(1982) '  Typical i ty exists where the c lass agent demonstrates some "nexus" wi th the
claims of  the c lass,  such as s imi lar i ty in the condi t ions of  employment and simi lar i ty in
the alleged discrimination affecting the agent and the class. Th'ompson v. United Slafes
Posfa i  Serv . ,  EEOC Appea l  No,  01A0319s (Mar .22 ,2001) .  A  c lass  agent  need no t
demonstrate the total  absence of  factual  var iat ion among class members in order to
satlsfy these requirements. Paxton v. Union National Bink,6gg F.2d 552, 561 lgth Cir.
19,9t I, cer7. denied, 400 u.s 1085 (1 982)., Donatd v. pii lsbury co., ss1 F.2d B2s, 831
!8r r ' c1r .  1976) ,  cer t .  den ied ,434 u .s .  856 (1977) ,  A t though 29  c .F .R.  g1614.204(aX2)
ident i f ies commonal i ty and typical i ty as two indiv idual  requirements for ier t i f icat ion, ' ihey
are normal ly analyzed together,  because in appl icatron, they tend to merge and are
often indist inguishable.  Falcon,547 lJ.S. at  157, n.  13' ,  CarTer v.  postalseryice,  EEOC
Appeal No. 01A24920 (Nov. 14,2A0q.

"Commonal i ty requires that  there be quest ions of  fact  common to the c lass.
Factors to consider in determining commonality are whether the practice at issue affects



the whole class or only a few employees, the degree of local autonomy or centralized
administrat ion involved, and the uni formity of  the membership of  the c lass,  in terms of
the l ikel ihood that the members'  t reatment wi l l  involve common quest ions of  fact ."
Mastren v. U.S. Posta/ Service, EEOC No. 05930253 (1993).

In i t ia l ly ,  I  address the Agency's posi t ion that the Commission has already found
that the Class Agent has fai led to establ ish commonal i ty.  That posi t ion is a misreading
of the Commission's decis ion in 2007. Speci f ical ly,  the Commission was analyzing
whether there was commonal i ty when the complaint  involved issues of  c lasswide
retal iat ton,  including fai lure to t ransfer,  fa i lure to promote,  d isparate t reatment in terms
and cond i t ions  o f  employment ,  and harassment .  T ime l iness  Exh.  10 ,  p .6  (December
2005 Cert i f icat ion Decis ion).  That is a considerably di f ferent issue than merely
classwide retal iat ion resul t ing in fa i lure to promote,  and that issue has not vet  been
decrded by  the  Commiss ion .

Here I  f ind the requis i te nexus exists to establ ish common quest ions of
of  fact  and law between the class agent and the putat ive c lass members.  First  and
foremost,  the c lass complaint  chal lenges the intent and ef fects of  one common of f ic ia l
pract ice regarding promot ions. The Agency admits that  the Execut ive Commrttee
determines who receives al l  GS-14level  promot ions, as wel l  as select ing for
" leadership" posi t ions at  any grade. That same group has knowledge of  who has f i led
EEO cornplaints,  e i ther nat ional ly or in their  region. The next level  of  promot ions is
control led by the regional  d i rectors,  who are also part  of  the Execut ive Commit tee staf f .
Moreover,  there is also evidence that th is pract ice is informal ly enforced via voucher in$
and the approval  of  select ions by higher managers.

There is some evidence which Class Agent al leges establ ish a cul ture of
retal iat ion,  based on the widespread nature of  the pract ice.  In addi t ion,  at  least  two
Wardens are al leged to have referred to the GNC club -  "Got Nothing Coming."  Cert .
Exh. 5,  p.  3,  1]  20-21. This reference al legedly was made to Melvin Dunlap by Warden
Booker,  who explained i f  you f i le a complaint  of  d iscr iminat ion,  "you got nothing coming
from the Bureau."  ld.  At  least  one other indiv idual  a lso referenced ivery s imi lar
statement. See, Cert. Exh. 1 54 (correctional officer was told that the Warden said he"didn' t  have anything coming" because of  h is EEO act iv i ty)  Moreover,  the Class Agent 's
evtdence is replete wi th statements al leged by Assistant Wardens, EEO off icers and
Regtonal  Directors that  their  promot ions were not being considered because of  their
pr ior  EEO act iv i t ies.  Michele SalazarAff . ,  Cert ,  Exh. 127, Hardman Aff .  Cert .  Exh. 135,
spe l l  A f f .  cer t .  Exh.  149,  G ibsonAf f . ,  cer t .  Exh.  137,  Tompk insAf f .  cer t .  Exh. .128,
Cl ine Aff .  Cert .  Exh. 134, Sniezek Aff .  Cert .  Exh. 139.

The Class Agent's expert provides evidence that supports class certif ication.
Despi te receiv ing less than complete informat ion f rom the Agency, the Expe6
concluded that indiv iduals who f i led EEO complaints were promoted at  a s igni f icani ly
lower rate than those who did not.  see cert .  Exh. 173, cert .  Br ief ,  p.27. Even when
the promotion rate for all employees was at its lowest, 12 percent, the promotion for
indiv iduals who f i led EEO complaints lagged signi f icant ly behind at  3 percent.  In



addit ion,  the deposi t ion of  Mr.  LeBlanc ref lects that  there is considerable subject ive
decis ionmaking in the process, where "most of  us know, yeah, that 's probably the r ight
person forthelob."  Cert .  Exh. 162, pp. 104-5.  This stat ist ical  analysis,  combirred with
the anecdotal  evidence, creates more than "bare al legat ions" of  commonal i ty and
typtcal i ty on which to determine whether c lass cert i f icat ion is appropr iate.

The Agency argues that the evidence shows that the hir ing process is actual ly
decentral ized, rather than central ized, Whi le Mr,  Pearce's declarat ion was str icken,
even i f  had not been, th is evidence and this argument does not defeat c lass
cert i f icat ion l t  is  pr imari ly an argument on the meri ts,  rather than signi f icant to the c lass
cert i f icat ion issue. The facts as set  for th in Mr.  LeBlanc and Ms, Raskin 's deposi t ions
are not refuted -  that  a smal l  group of  indiv iduals,  who are aware of  EEO f i l ings,  has
t ight  control  over many of  the promot ions. Wardens make indiv idual  h i r ing decis ions,
and Wardens also have f i rst  hand knowledge of  who has f i lecl  EEO compiaints.  For
example,  i f  Wardens "get the message" that  one is not to promote indiv iduals who f i le
EEo complaints,  then their  independent select ion is st i l l  part  of  the pattern or pract ice,
Thus, that  is  a matter of  proof at  the next stage, but the Agency's representat ions even
i f  accepted would not undermine the possibi l i ty  that  Class-Agents '  can establ ish a
pattern or pract ice c la im.

Whi le the potent ia l  c lass c la imants may have appl ied for  d i f ferent jobs and would
potent ia l ly  receive di f fer ing remedies,  that  does not defeat commonal i ty.  The possibi l i ty
of  d ivergence among remedies wi l l  not  defeat a f inding of  commonal i ty and typical i ty , ,
wnere common issues of  law and fact  prevai l  wi th respect to the under ly ing c la im of
discr iminat ion.  Fl ight  Off icers v LJni ted Air  L ines, ST2F. Supp 1494 (Ni  Dl l t t  tSAe;,
a f f ' d , 7 5 6 F . 2 d 1 2 7 4 ( 7 t n  C i r .  1 9 8 5 ) .  A s s t a t e d a b o v e , t h e c o m m o n p r a c t i c e a n d t h e
evidence of  a widespread pract ice establ ish commonal i ty.

Typical i ty requires that  the c la ims of  the c lass agent be typical  of  the c la ims of
the c lass'  29 C.F R S 1614,204(ax2)( i i i ) .  The overr id ing typicat i ty pr incipte is that  the
lnterests of  the c lass members must be fai r ly encompasied within the c lass agenls
claim. Falcon,457 u.s.  at  160. see a/so Hopkins,  EEoc Appeal  No.01A02g40.

The Class Agents '  c la ims are typical  of  the c la ims of  the c lass.  They al l  assert
the same actron -  c lenial  of  promot ion -  based on the same pol icy -  a pattern or
pract tce of  refusing to promote rrrdiv iduals who f i led EEO claims or engaged in EEO
act iv i ty.  They al l  suf fered the same harm of having their  promot ion opportuni t ies
curtailed after their protected activity. For the foregoing reasons, I conclude that the
class Agent has sat isf ied the commonal i ty and typrcal i iy  prereqursi tes.

C. Numerosi tv

EEoc regu la t ion  29  c .F .R.  S1614.204(a) (2 ) ( i )  requ i res  tha t  the  c lass
membership be so nurnerous that a consol idated complaint  of  the members of  the c lass
would be impractical^ Although courts have demonstrated reluctance to cerlify classes
wtth thirty or fewer members, there are no specific numerical cut-off points. See



Anderson v. Dep't of Defense, EEOC Appeal No. 01 A414gz (oct. 18, 200s) (cit ing
Harrrs v.  Pan Am. wor ld Arways,74 F.R.D. 24 (N.D. cal .  1972)) .  Rather,  proper
analysrs of  the "numerosi ty '  cr i ter ion cal ls for  examinat ion of  var ious case-speci f ic
factors beyond the number of  c lass members,  such as (1) the geographical  d ispersion
of the c lass;  (2)  the ease with which c lass members may be ident i f ied;  (3)  the nature of
the action; and (4) the srze of each plaintiffs claim. See Gen. Telephone Co. v. Equal
Employntent opportunity commission,446 u.S.318, 330 (1980); zeidman v. J. Ray
McDermott  & Co.,  /nc. ,  651 F.2d 1030, 103g (Sth Cir .  1gg1).

Over 100 af f idavi ts of  indiv iduals were submit ted.  Cert .  Br ief ,  Exh, 1-117, Class
Agent also submit ted numerous EEO complaints.  Cert .  Br ief  15g. Those af f idavi ts and
complaints come from every region of  the Bureau. Class Agent 's expert  ident i f ied
approxrmately 2900 indiv iduals who may be part  of  the c lass.  Only 21 af  2g2g
employees received morethan one promot ion af ter f i l ing a c la im. Cert .  Exh. 123.
Approximately 2700 never received another promotion Jftur 

"ng"ging 
in protected

act iv i ty.  Moreover,  a number of  other potent ia l  c lass members have been indent i f ied in
the pendency of  th is case. As of  July g,  20'10, the Agency ident i f ied approximately 80
complaints rais ing the issue of  retal iatory fa i lure to promote that have piaced in
abeyance pending the cert i f icat ion decis ion rn th is case. '  See, Agency's Not ice to AJ
and Cornplainant 's Representat ives.

The Agency chal lenges the af f idavi ts submit ted as "canned" and bare oones.
Some of the af f idavi ts contain no part icular detai ls regarding the af f iant 's t reatment.
However,  a number of  the af f idavi ts contain speci f ic  detai lsregarding the instance rn
which the denial  of  promotron occurred and what managemeni of f ic i i ls  to ld these
ind iv idua ls .  See e .9 . ,  cer t .  Exhs .  j27 ,129,  134,135,  137,  13g,  and 149.  Rev iew o f  the
Affidavits reflects considerable different circumstances with one common theme * these
indiv iduals received no promot ions af ter  engaging in EEO protected act iv i ty.  Despi te
the Agency's complaints,  the af f idavi ts contain a number of  anecdotes thai  appear to
support the claim that there is a pattern and practice. The evidence from the affidavits
cover al l  of  the regions and cover the t ime per iod s ince 1gg4 to the date of  the f i l ing.  As
noted above, a number of  the af f idavi ts contain statements al legedly made by
management assert ing that EEO act iv i ty was indeed the reasorr  for  the denial  of  a
promot ion Moreover,  the pure number of  complaints and the stat ist ical  analysis fur ther
support  the potent ia l  for  a c lass c la im.

Here, the cornplaint  undoubtedly meets the numerosi ty requirement.

D. Adequacv of Represgntdion

The adequacy of  representat ion cr i ter ion set  for th in EEOC Regulat ion 29 C.F.R.
S1614.204(a)(2)( iv)  requires that  the representat ive of  the ctass fa i r ly and adequately
protect  the interests of  the c lass.  In order to sat isfy th is element,  " [ t ]he c lass
representative should have no conflicts with the class and should eiitrer have sufficrent

'  This count does not include cases on that submission which are ident i f ied as being removed from
aDeyance.



legal  t ra in ing and exper ience to pursue the claim or designate an at torney with the
requisrte skil ls and experience," Sedil lo v. Dep't of Agriculture, EEOC Appeal No.
07420071(Aug. 7, 20a2): Kennedy v. National Aeronautics & space Admin., EEoc
Appeal No.01993626 (Apr.26,2001),  Goldinv.  Nat ' l  Aeronaui ics & Space Admin,
EEOC Appea l  No.01993626 (Apr .26 ,2001) .  lndeed the  Commiss ion  has  descr ibed
the "adequacy of representation" criterion as "perhaps the most crit ical requirement
because the judgment [on the c lass complaint ]  wi l l  determine the r ights of  the absent
class members." Bailey v. Dep't of VeteransAffalrs, EEOC Request No. 05g30156
(July 30, 1993).  The fol lowing factors are considered in determining the adequacy of
the c lass's legal  representat ion:  (1)  the representat ive's pr ior  exper ience handl ing c lass
complaints: (2) the representative's level of professional competence; and (3) the
representattve's access to the resources necessary to prosecute the class complaint.
See Hrghl v. Dep't of Agricutture, EEOC Appeal No. 01 942377 (Feb. 13, 199S) (cit ing
Johnson v. shreveport Garment co.,422F. supp. s26, s34-41 (w.D. L_a^ 1g76), aff 'd
577 F  2d  1132 (5 thc i r  197B) )

The class representat ives are two at torneys, John Mosby and Mari lyn Cain
Gordon. The class representat ives have the exper ience and piofessional  competence
to l i t igate th is case. They also possess adequate resources to represent the c lass.
Class Cert .  Mot ion,  Exh. 172. Mr.  Mosby has over20 years of  exper ience in EEO law,
part tcular ly wi th federal  sector c lass act ions.  Whi le Ms. Gordon has somewhat less
years of  exper ience, she also has considerable exper ience in the area of  EEO and
class act ions.  Mr.  Mosby and Ms. Gordon have been approved as c lass representat ive
rn several  EEo cases, including Glover v.  U.S. postalservice,  EEOC Appeal No.
01A04428 (Apr i l  2001).  The EEOC's Off ice of  Federal  Opbrat ions has iound them to be
adequate representat ives in several  nat ionwide federal  sector c lass complaints.  I
therefore find that the class representatives wil l dil igently and actively represent the
interests of the class and are appropriate class representatives. See Holtorewe v.
FDlc, EEoc No 01 973144 (1999); Hadnot v. Depaftment of Housing ,nb urbrn
Developmenf, EEOC No. 05940202 (1994); Byrd v. Department of Agriculture, EEOC
No 05900291 (1990) .

E. Aqencv's Mot iong To Dismiss

The Agency  f i led  th ree  Mot ions  to  D ismiss ,  on  June 11 ,2008,  Ju ly  26 ,  2008,  and
August 5,  2008. I  wi l l  address the issues raised in those mot ions to the extent thev are
not already addressed above or in the order re Timel iness.

In i ts f i rst  Mot ion to Dismiss,  the Agency argues that the c lass complaint  should
be dismtssed on the basrs of  laches. Some of th is argument is addressed indirecly in
the t imel iness mot ion,  s ince I  f ind that  Class Agent has repeatedly and in a t imely
manner sought to amend complaints to add his c lass al legat ions.  Moreover,  to
establ ish laches, the Agency must assert  some harm, and to date i t  has not done so.
Thus, I  re ject  the Agency's laches defense.

Simi lar ly the Agency asserts that  Class Agent unduly delayed in seeking to
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amend his complaint  to add class al legat ions.  Again,  th is was addressed in the
Timel iness Order.

In i ts Second Mot ion to Dismiss,  the Agency pr imari ly restates i t  lacnes and
undue delay arguments previously rejected.

The third Mot ion to Dismiss asserts that  the Complaint  should be dismissed as
too vague. I  re ject  th is argument.  The al legat ions have been expanded and supported
by numerous EEo complaints,  af f idavi ts,  and an expert .  These claims can be
invest igated and proven or disproved. Thus, I  wi l l  not  d ismiss the complaint  for
vagueness.

r .

The Agency shal l  upon recerpt  of  th is order cont inue to ident i fy al l  those pending
complaints that  ra ise the same issue as th is c lass complaint  dur ing the t ime frame
e n c o m p a s s e d b y t h i s c l a s s c o m p l a i n t , e , g . , J a n u a r y l , l g g 4 t o t h e p r e s e n t .  F o r t h o s e
cases which are pending and have not yet been fonararded to an Administrative Judge,
the Agency shal l ,  consistent wi th Roos v.  U.S Postalseryice,  EEOC No. 05g20101
(1992),  issue a decis ion not i fy ing the complainants that  their  complaints wi l l  be held in
abeyance whi le await ing the decis ion to accept or rej0ct  the c lass complaint  and of  the
complainant s r ight  to appeal  to the Commission i f  they disagree with the decis ion to
hold the complaint  in abeyance.

Copies of  the Agency documents which serve to place pending cases in abeyance
shal l  be provided to th is of f ice and to c lass counsel ,

V .  Conc lus ion

This capt ioned complaint  sat isf ies the requirement of  29 c.r  R S1614.204(aX1999) for  acceptance as a Class Complaint .  The class c lam shal l  be
tdent i f ied as:  whether agency employees from January 1,1gg4 to the present have
been denied promot ions based upon the agency's pol icy or pattern and pract ice of
retal iatrng against  employees because they engaged in protected Ti f ie Vl l  EEO act iv i ty.

i l z

Nancy A.
Administrat ie Judge
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N0TtcE TO THIE PAruEE
TO THE AGENCY,

Within for ty (40) days of  receiv ing th is decis ion and the hearrng record,  you are
required to issue a f inal  order not i fy ing the Class Agent whether or not you wi l l  fut ly
implement th is decis ion.  You should also send a copy of  your f inal  order to the
Administrat ive Judge.

Your f inal  order must contain a not ice of  the Class Agent 's r ight  to appeal  to the
Off ice of  Federal  Operat ions,  the r ight  to f i le a c iv i l  act ion in a federal  d istr ict  court ,  the
name of the proper defendant in any such lawsui t ,  the r ight  to request the appointment
of  counsel  and waiver of  court  costs or fees,  and the appl icable t ime l imi ts for  such
appeal  or lawsui t .  A copy of  EEOC Form 573 (Not ice of  Appeal /Pet i t ion) must be
attached to your f inal  order.

l f  your f inal  order does not fu l ly  implement th is decis ion,  you must s imultaneously
f i le an appeal  wi th the Off ice of  Federal  Operat ions in accordance with 29 C.F.R.
1614.403, and append a copy of  your appeal  to your f inal  order,  See EEoc
Management  D i rec t ive  110,  November  9 ,  1999,  Appendh O.  You must  a lso  comply
wl th  the  In te r im Re l ie f  regu la t ion  se t  fo r th  a t  29  c ,F .R.  S  1614.s05.

TO THE CTASS AGENT:

You may f i le an appeal  wi th the Commission's Off ice of  Federal  Ooerat ions when
you receive a f inal  order f rom the agency informing you whether the agency wi l l  or  wi l l
no t  fu l l y  imp lement  th is  dec is ion ,  29  C.F ,R,  $  1614 204(aX7)"  Frorn  the  t i rne  you
recerve the agency's f inal  order,  you wi l l  have thir ty (30) days to f i le an appeal"  l f  the
agency fai ls to issue a f inal  order,  you have the r ight  to f l le your own appeal  any t ime
after the conclusion of  the agency's (a0) day per iod for issuing a f inal  order.  See EEO
MD-110, 9-3.  In ei ther case, please at tach a copy of  th is decis ion wi th your appeal .

Your appeal  must be f i led wi th the Off ice of  Federal  Operat ions at  the address
set for th below, and you must send a copy of  your appeal  to the agency at  the same
t ime that you f i le i t  wi th the Off icc of  Federal  Operat ions.  In or at tached to your appeal
to the Office of Federal Operations, you must certify the date and method by which yori
sent a copy of  your appeal  to the agency.

WHERE TO FILE AN APPEAL,

Al l  appeals to the Commission must be f i led by mai l ,  hand del ivery or facsimi le.

BY MAI!.

Director, Office of Federal Operations
Equal Employment Opportuni ty Commission

1 , )
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P.O.  Box  77960
Wash ing ton ,  D.C.  20013

BY PERSONAL DELIVERY:

Director, Office of Federal Operations
Equal Employment Opportuni ty Commission
131 M St ree t ,  NE,  Su i te  SSW12G,
Washington, DC 20507

BY FACSIMILE:

Nu mber: (2-02) OO3-7 022

Facsimile lransmissions of mare than ten (10) pages will not be acceptetl.

C_LASS CERTIFICAT|ON 
\

l f  the decis ion is to accept (cert i fy)  the c lass complaint ,  Commission regutat ions
requ i re  the  Agency  to  no t i f y  a l l  c lass  members .  29  c .F .R^  S 161 a .20a@)( ; ,  ine
Agency must use al l  reasonable means to not i fy al l  c lass members of  the acceptance ol
the complaint  wi th in 15 days of  receipt  of  the Administrat ive Judge's decis ion or wi th in a
reasonable t ime frame speci f ied by the Administrat ive Judge. See also Management
Di rec t ive  110,  B-5 ,  8 -O (1999) .

In order to ensure compl iance with the requirements of  29 c.F.R. $1614'204(e)(1)and (2),  the Agency is required to submit  to the undersigr ied a proposed
not ice along with a proposed method of  not i f icat ion wi th in 15 days of  re ie iv ing a copy of
thts decis ion.  The EEoC encourages the part ies to st ipulate to the form and content of
a proposed not ice to the c lass and the manner in which i t  would issued, consistent wi th
this decis ion and the requirements of  29 c.F.R. s 161 a.2oa@). l f  the part ies are unable
to so st ipulate,  the c lass agent may submit  h is object ions to the Agency's proposal
wi th in f ive (5) days of  receiv ing the same from the Agency. Once the unc1ersigned
approves the not ice and the method of  i ts  c l is t r ibut ion,  the Agency shal l  not i fy al l  c lass
members of  the acceptance of  th is c lass complaint  wi th in tS Aays of  the date the
agency issues a f inal_order fu l ly  implement ing th is decis ion pursuant to 2g C.F^R. $1 6 1 4 ' 2 0 4 ( d )  ( 7 )  ( 1 9 9 9 )  o r w i t h i n  l 5 d a y s o f  t h e d a t e t h i s d e c i s i o n o t h e r w i s e b e c o m e s
the agency's f inal  act ion because of  i ts  fa i lure to t imely issue a f inal  order,

Pursuant  to  29  C.F .R.  S  1614.504,  an  agency 's  f ina l  ac t ion  tha t  has  no t  been the
subject  of  an appeal  to the Commission or a c iv i l  act ion is binding on the agency. l f  theClass Agent believes that the agency has failed to comply with l ie terms oi tf, iu
decis ion,  the Class Agent shal l  not i fy the agency's EECj Director,  in wr i t ing,  of  the
al leged noncomplrance within 30 days of  when ihe Clurr  Agent knew or Jhould have
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known of  the al leged noncompl iance, The agency shal l  resolve the matter and responr l
to the Class Agent in wr i t ing.  l f  the agency has not responded to the Class Agent,  in
wrt t ing,  or  i f  the Class Agent is not sat isf ied wi th the agency's at tempt to resolve the
matter,  the Class Agent may appeal  to the Commission for a determinat ion of  whether
the agency has compl ied wi th the terms of  i ts  f inal  act ion.  The Class Agent may f i le
such an appeal  35 days af ter  serving the agency with the al legat ions of  non-
compl iance, but must f i le an appeal  wi th in 30 days of  receiv ing the agency's
determrnat ion.  A copy of  the appeal  must be served on the agency, and the agency
may submit  a response to the Commission within 30 davs of  receiv inq lhe not ice of
appeal .
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Certif icate of Mail ing

For t imel iness purposes, the EEoc wi l l  presume that th is document
f ive (5) calendar days of  t ransmission by u.s.  mai l . .  I  cert i fy that  on
lsent the foregoing via U.S. mai l  to each of  the fo l lowing persons:

Compla inan ' !  (v ia  U.S.  ma i l )
Denn is  R"  Turner
830 N. Bth Street
Canon City,  CO 81212

Cornolainant 's Replesentat ives
John Mosby
621 17'n Street Sui te 1035
Denver,  CO 80203
Fax (303) 927-3860

Mari lyn Cain Gordon 
'

7603 Georgia Avenue N.W.
Suite 304
Washington, DC 20012
Fax (202\ 478-00462421

Aoencv Representat ive
Scott  Gul ick
Federal  Bureau of  Pr isons, Labor Law Branch'Tower 

11, 8il '  f loor
400 State Avenue
Kansas C i ty  KS 66101-2421
Fax (9 '13)  551-8330

Mrna Rask in
EEO Officer
U.S. Department of  Just ice
Federal  Bureau of  Pr isons
320 First  Street,  NW
Room 936
Washington, DC 2A534

was received within
t b i L
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